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Rule 1.02. Scope and Objectives of Representation
Rule 1.05 Confidentiality of Information
Rule 1.16 Clients with Diminished Capacity

The Committee on Disciplinary Rules and Referenda (CDRR) was created by Government
Code section 81.0872 and is responsible for overseeing the initial process for
proposing a disciplinary rule. Pursuant to Government Code section 81.076, the
Committee publishes the following proposed rules. The Committee will accept
comments concerning the proposed rules through November 1, 2018. Comments can
be submitted at texasbar.com/CDRR. A public hearing on the proposed rules will be
held October 10, 2018 at 10:00 a.m. at the Texas Law Center.

Proposed Rules (Redlined)

Rule 1.02 Scope and Objectives of Representation
(a) Subject to paragraphs (b), (c), (d), and (e), (f), are—g); a lawyer shall abide by a
client's decisions:

(1) concerning the objectives and general methods of representation;

(2) whether to accept an offer of settlement of a matter, except as otherwise
authorized by law;

(3) In a criminal case, after consultation with the lawyer, as to a plea to be
entered, whether to waive jury trial, and whether the client will testify.

(b) A lawyer may limit the scope, objectives and general methods of the representation
if the client consents after consultation.

(c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer
knows is criminal or fraudulent. A lawyer may discuss the legal consequences of any
proposed course of conduct with a client and may counsel and represent a client in
connection with the making of a good faith effort to determine the validity, scope,
meaning or application of the law.



(d) When a lawyer has confidential information clearly establishing that a client is likely
to commit a criminal or fraudulent act that is likely to result in substantial injury to the
financial interests or property of another, the lawyer shall promptly make reasonable
efforts under the circumstances to dissuade the client from committing the crime or
fraud.

(e) When a lawyer has confidential information clearly establishing that the lawyer's
client has committed a criminal or fraudulent act in the commission of which the
lawyer's services have been used, the lawyer shall make reasonable efforts under the
circumstances to persuade the client to take corrective action.

(f) When a lawyer knows that a client expects representation not permitted by the
rules of professional conduct or other law, the lawyer shall consult with the client
regarding the relevant limitations on the lawyer's conduct.

Rule 1.05. Confidentiality of Information
(a) “Confidential information” includes both “privileged information” and “unprivileged
client information.” “Privileged information” refers to the information of a client
protected by the lawyer-client privilege of Rule 503 of the Texas Rules of Evidence or
of Rule 503 of the Texas Rules of Criminal Evidence or by the principles of attorney-
client privilege governed by Rule 501 of the Federal Rules of Evidence for United States
Courts and Magistrates. “Unprivileged client information” means all information relating
to a client or furnished by the client, other than privileged information, acquired by the
lawyer during the course of or by reason of the representation of the client.
(b) Except as permitted by paragraphs (c) and (d), or as required by paragraphs (e)
and (f), a lawyer shall not knowingly:
(1) Reveal confidential information of a client or a former client to:
(i) a person that the client has instructed is not to receive the
information; or
(ii) anyone else, other than the client, the client's representatives, or the
members, associates, or employees of the lawyer's law firm.
(2) Use confidential information of a client to the disadvantage of the client
unless the client consents after consultation.
(3) Use confidential information of a former client to the disadvantage of the
former client after the representation is concluded unless the former client
consents after consultation or the confidential information has become generally
known.
(4) Use privileged information of a client for the advantage of the lawyer or of a
third person, unless the client consents after consultation.



(c) A lawyer may reveal confidential information:
(1) When the lawyer has been expressly authorized to do so in order to carry
out the representation.
(2) When the client consents after consultation.
(3) To the client, the client's representatives, or the members, associates, and
employees of the lawyer's firm, except when otherwise instructed by the client.
(4) When the lawyer has reason to believe it is necessary to do so in order to
comply with a court order, a Texas Disciplinary Rules of Professional Conduct, or
other law.
(5) To the extent reasonably necessary to enforce a claim or establish a defense
on behalf of the lawyer in a controversy between the lawyer and the client.
(6) To establish a defense to a criminal charge, civil claim or disciplinary
complaint against the lawyer or the lawyer's associates based upon conduct
involving the client or the representation of the client.
(7) When the lawyer has reason to believe it is necessary to do so in order to
prevent the client from committing a criminal or fraudulent act.
(8) To the extent revelation reasonably appears necessary to rectify the
consequences of a client's criminal or fraudulent act in the commission of which
the lawyer's services had been used.
(9) To secure legal advice about the lawyer's compliance with these Rules.
(d) A lawyer also may reveal unprivileged client information:
(1) When impliedly authorized to do so in order to carry out the representation.
(2) When the lawyer has reason to believe it is necessary to do so in order to:
(i) carry out the representation effectively;
(ii) defend the lawyer or the lawyer's employees or associates against a
claim of wrongful conduct;
(iii) respond to allegations in any proceeding concerning the lawyer's
representation of the client; or
(iv) prove the services rendered to a client, or the reasonable value
thereof, or both, in an action against another person or organization
responsible for the payment of the fee for services rendered to the client.
(e) When a lawyer has confidential information clearly establishing that a client is likely
to commit a criminal or fraudulent act that is likely to result in death or substantial
bodily harm to a person, the lawyer shall reveal confidential information to the extent
revelation reasonably appears necessary to prevent the client from committing the
criminal or fraudulent act.
(f) A lawyer shall reveal confidential information when required to do so by Rule
3.03(a)(2), 3.03(b), or by Rule 4.01(b).

Rule 1.16 Clients with Diminished Capacity
(a) When a client’s capacity to make adequately considered decisions in connection
with a representation is diminished, whether because of minority, mental impairment, or




for another reason, the lawyer shall, as far as reasonably possible, maintain a normal
client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at
risk of substantial physical, financial, or other harm unless action is taken, and cannot
adequately act in the client’s own interest, the lawyer may take reasonably necessary
protective action. Such action may include, but is not limited to, consulting with
individuals or entities that have the ability to take action to protect the client and, in
appropriate cases, seeking the appointment of a guardian ad litem, attorney ad litem,
amicus attorney, or conservator, or submitting an information letter to a court with
jurisdiction to initiate guardianship proceedings for the client.

(c) When taking protective action pursuant to (b), the lawyer may disclose the client’s
confidential information to the extent the lawyer reasonably believes is necessary to
protect the client’s interests.




